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1. EXECUTIVE SUMMARY 

1.1. A non-immediate Article 4 Direction was made on 15 April 2015 to remove 
permitted development rights for basement extensions to single dwelling houses. 
It was proposed that the Article 4 Direction would come into force one year later, 
on 28 April 2016. The confirmation was subject to the consideration of any 
representations following a public consultation and the Direction being confirmed 
by the Council.  
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1.2. The Council has undertaken a public consultation in accordance with the 
procedures set out in Schedule 3 of the General Permitted Development Order 
(GPDO) 2015. The Council has considered all the representations received. A 
number of representations were received supporting the Article 4 Direction as 
well as objecting to it. The objections do not raise any compelling issues that 
would outweigh the confirmation of the Article 4 Direction.  

1.3. A key decision is now required to confirm the Article 4 direction so that it comes 
into force on 28 April 2016.  

2. RECOMMENDATIONS 

2.1. I recommend that the Cabinet Member for Planning Policy, Transport and Arts 
agrees to confirm the Borough-wide Article 4 Direction set out in Appendix 1.  

2.2. In summary this will remove permitted development rights for basement 
extensions to single dwelling houses. This would enable a consistency of 
approach in dealing with all types of basement developments throughout the 
Borough as they would all need planning permission and the relevant policies 
and mitigation measures would apply. 

3. REASONS FOR DECISION 

3.1. The reasons for confirming the Article 4 Direction are the same as those set out 
in the Cabinet Report of 19 March 2015 where the Cabinet resolved to approve a 
Borough-wide non-immediate Article 4 Direction to remove permitted 
development rights for basement extensions to dwelling houses. The full Cabinet 
Report is set out in Appendix 2 and the minutes of the Cabinet meeting are set 
out in Appendix 3. 

3.2. In summary, the construction of basements, and the subsequent effect that large 
scale excavations inevitably have on immediate neighbours and the wider local 
community, has been a cause of great concern to our residents. The Council has 
worked hard to adopt a new policy on basement development addressing these 
concerns. The policy preparation and the process of examination by an Inspector 
took nearly two years and the Council faced strong opposition from the basement 
development industry. The policy was formally adopted by Full Council on 21 
January 2015. It was subsequently the subject of a legal challenge which was 
dismissed by the High Court with permission to appeal the High Court decision to 
the Court of Appeal also refused.  

3.3. Basements within certain limits can be built (in the curtilage of houses) without 
the need for planning permission through the use of ‘permitted development’ 
(PD) rights. With the adoption of Policy CL7: Basements, and its accompanying 
stringent planning requirements, there would be an incentive for some owners to 
construct basements using their permitted development rights rather than 
applying for planning permission. Such development would not be caught by any 
of the requirements of Policy CL7 which have been carefully designed to mitigate 
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harmful construction and other impacts on residents and on the residential 
character of the Borough.  

3.4. Given the issues related to basement development, it is important that the 
Council brings all basement development within planning control.  

3.5. Confirming the Article 4 Direction is the only way in which all basement 
development would require planning permission. This would allow the carefully 
crafted mitigation measures set out in Policy CL7: Basements and the emerging 
guidance in the Basements SPD to be applied consistently across all types of 
basements. 

4. BACKGROUND  

4.1. The background is set out in detail in section 4 of the Cabinet Report of 19 March 
2015 (Appendix 2) which recommended the making of a borough wide Article 4 
Direction. However, in the time that has elapsed since the Cabinet Report was 
written, new details have emerged which update the background to this report. 
This is set out below. 

4.2. Two certificates of lawful use or development relating to basement development 
granted on appeal were challenged by the Council. Both the cases - 85 Princes 
Gate Mews and 6 Colbeck Mews were heard together by the High Court.  

4.3. In summary, Mrs Justice Patterson’s judgement of 17 June 2015 on these cases 
(attached at Appendix 4) has importantly clarified that – (1) basements can be 
built through exercising permitted development rights under Schedule 2, Part 1, 
Class A of the General Permitted Development Order (GPDO) 2015 (which is the 
subject of the Article 4 Direction); and (2) the Council’s interpretation of what can 
be built through the exercise of permitted development rights was more stringent 
in some aspects than the interpretation of the High Court. This is explained in 
more detail below. 

4.4. The Cabinet Report (Appendix 2) included a summary of the extent of potential 
basements that could be built using permitted development (PD) rights. This was 
mainly set out in paragraphs 4.7 – 4.9 and Appendix 1. The summary provided in 
paragraph 4.7 is reproduced here for ease of reference, “A simple summary is 
that basements built under PD in a conservation area would be confined to the 
building footprint and could only be constructed under the entire footprint if it has 
a back garden that is at least 7m or more. This is illustrated in figures 1 to 3 in 
Appendix 1. It should be noted that in addition to the normal restrictions, the 
GPDO is more restrictive for properties within conservation areas. A large 
proportion (73%) of the Royal Borough is within a conservation area and this is 
where most basement development takes place.”  

4.5. With the High Court decision, much larger basements than those set out in the 
Cabinet Report and summarised above could be built using permitted 
development rights. This is because the High Court agreed with the Secretary of 
State (the defendant in the two cases) that the “enlarged part of the dwelling 
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house” in the GPDO referred solely to the development being added by way of 
permitted development rights i.e. the basement, with the consequence that the 
development did not have “more than one storey”.  

4.6. The Council had considered that since the basement was being formed under the 
existing dwelling and linked by way of a staircase to the floors above, the 
“enlargement” was “more than a single storey”. This was critical as more 
stringent rules apply to extensions that are “more than a single storey” which was 
the basis of the Council’s interpretation presented in the Cabinet Report 
(Appendix 2) and summarised in the reproduced paragraph 4.7 above.  

4.7. The outcome of the High Court judgement as explained above is that larger 
basements than originally envisaged can be built using permitted development 
rights. This includes extending beyond the footprint of the property under rear 
gardens including in conservation areas. Basements can also be built under 
more properties than previously considered and presented in the Cabinet Report 
(Appendix 2). 

4.8. Therefore, the judgement provides even stronger reasons to confirm the borough 
wide Article 4 Direction so that the potential harmful impacts of extensive 
basements can be mitigated. 

4.9. The Cabinet Report of 19 March 2015 also commented at paragraph 5.14 that, “It 
is considered that the number of certificate applications1 is likely to increase once 
the new Policy CL7: Basements starts to take effect.” 

4.10. The Council has monitored the number of certificate of lawful use or development 
applications received in 2015 to verify if the numbers are on the rise. Table 1 
below presents this information. 

4.11. The number of certificate applications has increased to 60 in 2015 compared to 
39 in 2014. The figures were the highest in 2013 at 129. However, the increase in 
certificate numbers in 2015 do support the hypothesis that there may be an 
incentive for more applicants to use permitted development rights and avoid the 
mitigation measures and the requirements of the new basements policy. This will 
have a potentially harmful impact on the living conditions of the Borough’s 
residents and the character of the Borough. The harmful impacts of basements 
were set out in great detail in the evidence for Policy CL7 Basements and were 
accepted by the planning inspector examining the policy. 

Table 1: Certificate of Lawful Use or Development 2010 - 2015 

  2010 2011 2012 2013 2014 2015 

Total Number of 45 56 80 129 39 60 

                                            
1
 Prospective developers can apply for a Certificate of Lawful Use or Development to ask the 

Council whether a particular development is lawful – such as whether a development can be 

carried out using PD rights. It is not necessary to obtain a certificate in order to undertake 

permitted development, but many owners do so because of the formal confirmation that the 

certificate provides. 
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applications 
submitted 

Granted 29 39 54 58 12 24 

Refused 10 10 10 46 11 6 

Withdrawn 5 7 16 25 10 15 

 

5. PROPOSAL AND ISSUES  

5.1. The proposal and issues were also set out in detail in section 5 of the Cabinet 
Report (Appendix 2). The key paragraphs are reproduced below –  

5.2. “The basements built under permitted development rights are exempt from all the 
requirements imposed by the new Policy CL7: Basements. These include 
submitting a draft Construction Traffic Management Plan (CTMP); a Construction 
Method Statement (CMS); proposals for the mitigation of noise, vibration and 
dust to keep these aspects to acceptable levels during construction; providing 1m 
of soil on top of the basement to enable drainage; planting and mitigate harmful 
visual effects; consideration of flood risks and preparing a flood risk assessment.  

5.3. Other regimes would have some control such as applicants having to apply for 
parking suspensions. Applicants would also need to employ a structural engineer 
and would need to get approval under Building Regulations (this may be through 
a private surveyor). Environmental Health would also still be able to deal with any 
complaints related to noise, vibration and dust.  

5.4. However, the controls offered by these other regimes are largely reactive and do 
not go far enough to protect the living conditions of neighbours. For example 
there would be no control over the routeing of vehicles. Parking suspensions too 
could not be withheld unreasonably. Residents would not be consulted on any 
aspect of the construction and would have no means of knowing about the 
potential disruption they may be facing for many months. Therefore the impact on 
residents could be significant with no real means of mitigating the harm.  

5.5. With the introduction of Policy CL7: Basements and its stringent planning 
requirements set out above, there would be an incentive for some owners to 
construct basements using their permitted development rights rather than 
applying for planning permission. This would enable them to get around any of 
the requirements of Policy CL7 which have been carefully designed to mitigate 
harmful construction and other impacts on residents and on the residential 
character of the Borough.  

5.6. There is also the risk that owners start using a two stepped approach. They build 
a PD basement and apply for planning permission just for the lightwells and 
external manifestations. This has already happened in a few cases.” 

5.7. It is now proposed to confirm the non-immediate Article 4 Direction that was 
made on 15 April 2015. This would enable a consistency of approach across all 
types of basement development. 
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5.8. Not confirming the Direction is likely to lead to all the issues set out in the Cabinet 
Report. In addition, with the High Court decision set out above, the impacts of 
substantially larger basements over a greater number of properties are likely to 
be even worse than those set out in the 2015 Cabinet Report. 

6. OPTIONS AND ANALYSIS  

6.1. The following options are available to the Council: 

A. Confirm the Article 4 Direction 

6.2. Confirming the Article 4 Direction would require planning permission to be 
obtained for all types of basement development including those that can be built 
through the exercise of permitted development rights as defined in the Direction 
(Appendix 1). Confirmation would enable the mitigation measures required by 
Policy CL7: Basements and the emerging guidance in the Basements SPD to 
apply to all basement development across the Borough, allowing a consistent 
approach. 

6.3. If the Article 4 Direction is confirmed, the procedures set out in Schedule 3 of the 
GPDO will need to be followed. These include giving notice of the confirmation 
and the date on which the direction will come into force. The notification process 
to be followed is the same as that for making the Direction. The Council will also 
need to send a copy of the confirmation to the Secretary of State. 

6.4. The Secretary of State has the powers to make a direction cancelling or 
modifying any direction made under Article 4(1) by a local planning authority at 
any time before or after its confirmation (Schedule 3: Paragraph 1(13). However, 
Schedule 3 Paragraph 2(3) states that the Secretary of State cannot exercise this 
power within the whole or part of any conservation area where the development 
to which the direction relates is (a) “Class A of Part 1 of Schedule 2, consisting of 
the enlargement, improvement or other alteration of a dwelling house, where any 
part of the enlargement, improvement or alteration would front a relevant 
location”. Relevant location is explained in Schedule 3 Paragraph 2(10) and 
means a highway, waterway or open space. As about 74% of the Borough is 
within a conservation area and most of the dwelling houses do front a highway, it 
would seem that the Secretary of State’s powers to cancel or modify the direction 
would not apply to a large majority of the area to which the direction relates. 

B. Not confirm the Article 4 Direction 

6.5. Not confirming the Article 4 Direction would enable potentially substantial 
basements with the accompanying harmful impacts to be built without any of the 
mitigation measures the Council has carefully put in place through Policy CL7: 
Basements together with the emerging guidance in the Basements SPD. This 
would undermine the policy and result in an inconsistent approach which could 
ultimately harm the Borough’s residential living conditions and character. 
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6.6. If the Council confirms the direction, it still has the powers under Schedule 3 
(Paragraph 1) (13), to make a subsequent direction to cancel any direction made 
by them under Article 4 (1) at a later date.  

7.       CONSULTATION 

7.1. The Council has followed the procedures specified in Schedule 3 of the General 
Permitted Development Order 2015 in making and consulting on the Article 4 
Direction. Schedule 3 (1) (9) of the GPDO states “In deciding whether to confirm 
a direction made under Article 4(1), the local planning authority must take into 
account any representations received during the period specified in accordance 
with sub-paragraph (4) (d).” Sub-paragraph 4(d) specifies a period of at least 21 
days, within which any representations concerning the direction may be made to 
the local planning authority.  

7.2. The Council undertook a public consultation on the making of the Article 4 
Direction for just over 6 weeks, starting on 24 April 2015 to 8 June 2015. 

7.3. The Council publicised the making of the Article 4 Direction in a number of ways 
as set out below –  

 Notice and Article 4 Direction were available on the Council’s website through 
the current planning consultations pages. 

 A press release was published on the Council’s website. 

 Notices were placed in notice boards in all local libraries. 

 Site notices were placed outside Kensington Town Hall, Central Library, 
Chelsea Old Town Hall and Holland Park. 

 The making of the Direction was publicised in the Planning Bulletin 

 A direct mailout was sent to those who have subscribed to be on the 
Council’s Local Plan database 

 Notice of making the Article 4 Direction was published in the London Weekly 
News (formerly Kensington and Chelsea News) on 23 April 2015 and in the 
London Gazette on 24 April 2015.  
 

7.4. Following the consultation 53 responses were received. The Council has 
considered all the representations received. A report setting out the Council’s 
response to each representation is set out in Appendix 5. 

7.5. In summary many supportive comments were received from residents. Some 
comments requested that the Article 4 Direction be confirmed immediately. The 
reasons for a non-immediate Article 4 Direction were set out in detail in the 2015 
Cabinet Report (section 6 of the report). An immediate confirmation would have 
made the Council liable to potentially significant compensation and was not 
recommended in the 2015 Cabinet Report.  

7.6. Many letters of objections were also received. The general theme in the letters of 
objection was that the Council did not provide sufficient justification to remove 
permitted development rights. The objectors referred to the National Planning 
Policy requiring strong justification and that the Council did not explicitly state its 
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reasons for making an Article 4. They also stated that the Council did not consider 
the economic impact of such a direction. A detailed Council response to these 
comments is set out in Appendix 5 of this report. 

7.7. The 2015 Cabinet Report provided a strong justification for making the Article 4 
Direction. As stated in paragraph 6.3 of the Cabinet Report, “For all Article 4 
Directions the legal requirement is that the local planning authority is “satisfied 
that it is expedient that development should not be carried out unless permission 
is granted.” (Article 4(1) of the General Permitted Development Order 2015).  

7.8. The National Planning Practice Guidance (NPPG) states (ID: 13-038) “The use of 
Article 4 Directions to remove national permitted development rights should be 
limited to situations where this is necessary to protect local amenity or the 
wellbeing of the area. The potential harm that the direction is intended to address 
should be clearly identified. There should be a particularly strong justification for 
the withdrawal of permitted development rights relating to: a wide area (e.g. 
those covering the entire area of a local planning authority, National Park or Area 
of Outstanding National Beauty).”  

7.9. Both of these points were considered in the making of the Article 4 Direction and 
the reasons set out in detail in the 2015 Cabinet Report (Appendix 2).  

7.10. To summarise the reasons – the harmful impacts of basement development, 
including those that required planning permission under the Council’s previous 
policy on basements, are well documented. The Council had submitted extensive 
evidence to support the basement policy to the Planning Inspectorate for the 
basement policy. The Planning Inspector found the Council’s policy sound and 
made detailed comments on the construction impacts of basements. In particular 
he stated in paragraph 34 of his report that, “I accept that the above factors mean 
that basement developments in the Borough can be afforded more easily and 
can have a greater adverse impact than elsewhere in most parts of England and 
Wales. I am satisfied that the Council has identified deep concerns amongst its 
local residents about alleged adverse impacts on living conditions from noise, 
vibration, dirt, and dust from construction and from associated traffic, in addition 
to concerns about impacts on drainage, on appearance and landscape, on 
structural stability, and on historic buildings”.  

7.11. The Cabinet report demonstrates that basements could be built across the 
Borough’s residential areas through the exercise of permitted development rights. 
The recent court case, summarised in paragraphs 4.2-4.7 above, clarified that 
potentially substantial basements could be built through exercising permitted 
development rights.  

7.12. Given the Council’s new policy on basements, not making an Article 4 Direction 
would result in an inequitable situation and could incentivise owners/applicants to 
circumvent the planning policy which has been formulated to mitigate the harmful 
impacts. 
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7.13. The Council had explained the reasons for making the Article 4 Direction in the 
2015 Cabinet Report (Appendix 2). This was a publicly available document. 
Therefore the reasons were clear and publicly available. 

7.14. With respect to considering the economic impacts of making the Article 4 
Direction, the Article 4 Direction has been made following the procedures set out 
in Schedule 3 of the General Permitted Development Order (GPDO) 2015. The 
GPDO does not have a specific requirement to undertake an economic 
assessment of making Article 4 Directions. However, it is not considered that 
introducing the Article 4 Direction will have a detrimental economic impact in the 
Borough.  It could be argued that protecting the residential amenity of the 
Borough against harmful construction impacts and potential impacts on character 
and appearance would be beneficial to the Borough’s economy as its special 
character plays a strong role in making it a desirable place in which to live.  

7.15. The Council adopted Policy CL7: Basements, in January 2015. Similar comments 
regarding an assessment of the economic impact of the policy were made during 
consultations on the policy. The Inspector who examined the policy also 
considered such comments and stated in the examination report (paragraph 21) 
that to have attempted to quantify the economic effects of basement 
development in more detail using monetary amounts would not have necessarily 
brought any more clarity to the Sustainability Appraisal process. 

7.16. The Article 4 Direction may result in an additional cost to the applicant in making 
a planning application (although this may actually benefit basement constructors 
and consultants), but it will not necessarily prevent development from taking 
place. A further planning application fee does not apply where the application 
relates solely to development which would otherwise have been permitted 
development. This will be a saving for applicants. However, the costs associated 
with getting a planning permission are small in comparison to the overall costs of 
building a basement and the subsequent potential increase in value. 

7.17. The points raised in the objections do not outweigh the benefits of confirming the 
Article 4 Direction. There are clear and compelling reasons as to why the Article 
4 Direction should be confirmed.  

8. EQUALITY IMPLICATIONS 

8.1. Due regard has been had to section 149 of the Equality Act 2010. There are no 
equalities implications associated with the confirmation of the Article 4 Direction. 

9. LEGAL IMPLICATIONS 

9.1. The Council’s Legal Services Team has drafted the Article 4 Direction. The Legal 
Services Team has been involved throughout the process including advising on 
consultation procedures, compliance with the requirements in the General 
Permitted Development Order, reviewing compensation provisions and reviewing 
some of the objections received following consultation. 
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9.2. The legal implications of making the Article 4 Direction were set out in the 
Cabinet Report (Appendix 2).  

9.3. The Council’s chief solicitor has been consulted and notes that the legal 
implications are contained in the body of the report. 

10. FINANCIAL AND RESOURCES IMPLICATIONS 

10.1. The 2015 Cabinet Report (Appendix 2) sets out the financial implications of 
making the Article 4 Direction. Confirming it has the same financial implications, 
which are, that applicants will be exempt from paying the planning application 
fees for development that was previously permitted development and there could 
be an additional cost to the Council. However, this applies only if their application 
is limited to the extent that could be built under permitted development rights. It is 
considered unlikely that applicants will deliberately submit such applications 
simply to avoid planning application fees. The application fee is around £170 and 
is a very small charge compared to the overall costs involved in basement 
construction. It is logical to assume that those taking all the steps involved in 
making a planning application would want to apply for the full extent they can 
build such as including lightwells. Therefore in most cases a planning application 
fee will be payable.  

10.2. Nevertheless there could be a proportion that is not liable to paying the planning 
application fee. The extent to which this is likely to happen is unknown but the 
risk seems small at present.  

10.3. Group Finance has been consulted and confirm that the financial implications 
stated above have been considered. Confirming the non-immediate Article 4 
direction is therefore considered the logical choice. [Financial implications verified 
by Andrew Smart, Group Finance, 020 7361 3107]  

11. IMPACT ON THE ENVIRONMENT  

11.1. The new basements Policy CL7, is based on extensive evidence base which 
indicates that the construction of new basements has an impact on the quality of 
life, traffic management and the living conditions of nearby residents and is a 
material planning consideration. All the considerations that apply to carefully 
managing those basements that require planning permission will also apply to 
those that can be built using permitted development rights.  

11.2. It is considered that bringing all basements under planning control and applying 
planning policies which mitigate their harmful impacts will be beneficial to the 
Borough’s environment.  

12. SUSTAINABILITY  

12.1. Policy CL7 was formulated carefully to strike the right balance between the three 
strands of sustainable development – environmental, social and economic. A 
Sustainability Appraisal of Policy CL7 was undertaken as part of the process and 
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was found to be compatible with most of the environmental and social 
sustainability objectives.  

12.2. The Article 4 Direction will not prevent basement development but will make sure 
that the impacts of such developments are properly assessed in accordance with 
Policy CL7 and that controls are imposed to mitigate their harmful impacts.  

 

Graham Stallwood 
Executive Director of Planning and Borough Development 

 

Cleared by Finance (officer’s initials) 
 

AS 
 

Cleared by Legal (officer’s initials) 
 

LLM 
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Local Government Act 1972 (as amended) – Background papers used in the 
preparation of this report 

Appendix 1 – Copy of the Article 4 Direction 

Appendix 2 – Cabinet Report of 19 March 2015 for making the Article 4 Direction 

Appendix 3 – Minutes of the Cabinet Meeting of 19 March 2015 approving making the 
Article 4 Direction 

Appendix 4 – Court Judgement for 85 Princes Gate Mews and 6 Colbeck Mews 

Appendix 5 – Consultation responses and Council’s response to these 
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Preeti Gulati, Forward Planning - Policy 
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